
 
Minutes of the Telephonic Meeting of the 

Arizona Game and Fish Commission 

Monday, March 3, 2008 

Arizona Game and Fish Department 

5000 W. Carefree Highway 

Phoenix, AZ  85086 

  

PRESENT: (Commission) 

 

Via telephone: 

Chairman William H. McLean 

Vice Chairman Robert D. Hernbrode 

Commissioner Jennifer L. Martin 

Commissioner Robert R. Woodhouse 

Commissioner Michael M. Golightly 

 

(Director’s Staff) 

 

In person: 

Director Duane L. Shroufe 

Deputy Director Steve K. Ferrell 

Assistant Attorney General Jim Odenkirk 

 

Director Shroufe conducted roll call and all five Commissioners were present via telephone.  

Chairman McLean called the meeting to order at 9:00 a.m.  Several Department staff members 

and two members of the public were present.  Todd Rathner, representing the National Rifle 

Association, was present via telephone.  This meeting followed an agenda dated February 28, 

2008. 

 

* * * * * 

 

1.  State and Federal Legislation 

 

Presenter:  Anthony Guiles, Legislative Liaison 

 

Mr. Guiles briefed the Commission on the status of the proposed bill, HCR 2037; constitutional 

rights; game and fish.  This bill was held last week in the House Natural Resources Committee.  

The sponsor and Chairman of the Committee asked the Department to meet with representatives 

of the National Rifle Association (NRA) to try and find a solution to Commission concerns in 

alternative language for the bill.  (Commission concerns with HCR 2037 are outlined in the 

minutes from the February 21, 2008 Telephonic Commission meeting.)  This bill is scheduled to 

be herd in the House Natural Resources Committee on Wednesday of this week and this is the 

last week for the House to hear bills.  Commission concerns were in regards to Section 36 of the 

bill (attachment #1).  The Commission was provided with proposed amendment language to 

Section 36 (attachment #2) for discussion. 

 

Public Comment 

 

Suzanne Gilstrap, Arizona Sportsmen for Wildlife (ASFW), addressed the Commission and 

encouraged them to try to find some middle ground on this issue. 

 

Mr. Rathner, representing the NRA, discussed the proposed amendment language with the 

Commission.  The NRA supports the Commission system and believes that the language would 

protect the existence of current statutes and rules.  Further discussed was the word “right” versus 

“privilege” and that the intent was to protect hunting. 
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* * * * * 

 

Executive Session 

 

The Commission voted to meet in Executive Session in accordance with A.R.S. § 38-431.03 

(A)(3) and (4) for the purpose of discussion and consultation with legal counsel. 

 

Motion:  Martin moved and Golightly seconded THAT THE COMMISSION VOTE TO GO 

INTO EXECUTIVE SESSION. 

 

Vote:  Unanimous 

 

 

* * * * * 

Meeting recessed until 11:00 a.m. 
 
 

* * * * * 

 

Director Shroufe conducted roll call and confirmed that all five Commissioners were present via 

telephone.  Todd Rathner was also present via telephone. 

 

1.  (continued) State and Federal Legislation 

 

Presenter:  Anthony Guiles, Legislative Liaison 

 

During the recess, Mr. Odenkirk made several changes to the proposed amendment language 

(attachment #3) as directed by the Commission in Executive Session.  Copies were 

distributed/emailed to the participants/attendees of this meeting followed by discussion. 

 

Public Comment 

 

Stephanie Nichols-Young, Animal Defense League of Arizona (ADLA), confirmed with the 

Commission that they had not yet approved the amended language and that it was still subject to 

discussion and change.  Ms. Nichols-Young wanted to reserve the opportunity to participate in 

discussions as this moves forward. 

 

Suzanne Gilstrap, ASFW, stated that discussions were moving in the right direction, but she 

would like to present these changes to ASFW’s legal assistance. 

 

Chairman McLean suggested that the Commission recess to allow Mr. Rathner and Ms. Gilstrap 

the opportunity to discuss the changes with their attorneys. 

 

Motion:  Woodhouse moved and Golightly seconded THAT THE COMMISSION VOTE TO 

RECESS UNTIL 3:00 PM. 

 

Vote: Unanimous 
 

 

* * * * * 

Meeting recessed until 3:00 p.m. 
 

 

* * * * * 
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Director Shroufe conducted roll call and confirmed that all five Commissioners were present via 

telephone.  Mr. Rathner was present via telephone, and for this portion of the meeting, Mr. 

Odenkirk and Ms. Nichols-Young were present via telephone. 

 

1.  (continued) State and Federal Legislation 

 

Presenter:  Anthony Guiles, Legislative Liaison 

 

Mr. Rathner provided additional changes made by NRA attorneys (attachment #4) to the draft 

amendment as proposed by the Commission.  Copies were distributed/emailed to the 

participants/attendees of this meeting followed by discussion and debate on the wording and 

language, including changes to “public trust”, “traditional methods”, and the deletion/change to 

the reference to “strict scrutiny” and “trespass”. 

 

Public Comment 

 

Suzanne Gilstrap, ASFW, commented on the “strict scrutiny” issue and suggested that an intent 

clause be inserted into the language.  Ms. Gilstrap supported Mr. Rathner’s position and stated 

that while the Commission may feel some risk with the wording, she believed the sportsmen of 

the State would be willing to except a little bit of risk to have something this critical in place. 

 

Stephanie Nichols-Young, ADLA, commented that the Commission was trying to insert 

something into the declaration of rights that really isn’t a fundamental right and that they 

couldn’t do that without creating a huge ambiguity and a huge problem for the Commission and 

the Department in the future. 

 

After further discussion, Chairman McLean suggested that the Commission move forward on 

this issue if possible. 

 

Motion:  Golightly moved THAT THE COMMISSION VOTE TO APPROVE THE 

LANGUAGE PROVIDED BY MR. ODENKIRK AS DIRECTED BY THE COMMISSION 

(ATTACHMENT # 3) WITH THE FOLLOWING EXCEPTIONS: 1) INSERT THE WORDS 

“ENACTED BY THE LEGISLATURE” AFTER THE WORD “ESTABLISHED” 

(PARAGRAPH B); 2) STRIKE “FISH AND” AND REINSERT THE WORD “NON-

THREATENED” (PARAGRAPH B); 3) STRIKE THE WORDS “BE CONSTRUED TO” 

(PARAGRAPH C); STRIKE THE WORDS “GAME ANIMALS” AND INSERT THE WORD 

“WILDLIFE” (PARAGRAPH A AND C); 4) AND INSERT THE WORD “ENACTED” 

AFTER “REASONABLE STATUTES” (PARAGRAPH A). 

 

Motion died for lack of second. 

 

Motion:  Woodhouse moved THAT THE COMMISSION VOTE TO CONSIDER THE 

LANGUAGE PRESENTED BY MR. RATHNER SUBJECT TO FURTHER DISCUSSION. 

 

Motion died for lack of second. 
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After further discussion, the Commission’s vote from the February 21, 2008 Commission 

meeting still stands to oppose HCR 2037.  This item will be further discussed at the March 8, 

2008 Commission meeting. 

 

* * * * * 

 

2.  Call to the Public 

 

There were no requests from the public to speak. 

 

* * * * * 

 

Motion:  Hernbrode moved and Martin seconded THAT THE COMMISSION VOTE TO 

ADJOURN THIS MEETING. 

 

Vote:  Unanimous 

 
 

 

* * * * * 

Meeting adjourned at 4:11 p.m. 
 
 

* * * * * 
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ATTACHMENT # 1

REFERENCE TITLE : constitutional rights ; game and fis h

State of Arizon a
House of Representatives
Forty-eighth Legislature
Second Regular Session
2008

HCR 2037
Introduced by

Representatives Weiers JP, Adams, Barnes, Barto, Boone, Mason, Tobin, Senator Gray L : Representatives
Brown, Burges, Campbell CH, Campbell CL, Crandall, Crump, DeSimone, Driggs, Farley, Gallardo,

Lopez, Lujan, McGuire, McLain, Murphy, Nichols, Pancrazi, Paton, Pearce, Prezelski, Tom, Yarbroug h

A CONCURRENT RESOLUTION

PROPOSING AN AMENDMENT TO THE CONSTITUTION OF ARIZONA ; AMENDING ARTICLE 11,
CONSTITUTION OF ARIZONA, BY ADDING SECTION 36 ; RELATING TO HUNTING AND FISHING .

(TEXT OF BILL BEGINS ON NEXT PAGE )

http ://www.azcapitolreports .com/viewhtrn.cfm?id=80598 3/3/2008
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Be it resolved by the House of Representatives of the State of Arizona, the Senate concurring :
1 . Article II, Constitution of Arizona, is proposed to be amended by adding section 36 as follows if approved

by the voters and on proclamation of the Governor :
36 . H urateng, fishin iz and harvestin 2 !!,ame animal s
SECTION 36 . A. THE RIGHT OF CITIZENS TO HUNT, FISH AND HARVEST GAME

ANIMALS ON PUBLIC AND PRIVATE PROPERTY CONSISTENT WITH THE LAW OF
TRESPASS SHALL NOT BE IMPAIRED AND IS SUBJECT ONLY TO REASONABLE
REGULATIONS AND RESTRICTIONS SPECIFICALLY PRESCRIBED BY THE
LEGISLATURE .

B. CONSISTENT WITH THE PUBLIC TRUST TO CONSERVE BIRDS, GAME
ANIMALS, FISH AND WILDLIFE, TRADITIONAL METHODS MAY BE USED TO TAKE
NONTHREATENED SPECIES, TRADITIONALLY PURSUED.

C. PUBLIC HUNTING, FISHING AND HARVEST ARE PREFERRED MEANS OF
MANAGING AND CONTROLLING NONTIIREATENED WILDLIFE .
2 . The Secretary of State shall submit this proposition to the voters at the next general election as provided

by article XXI, Constitution of Arizona.

(°i€'c r

http://www.azcapitolreports .com/viewhtm.cfm?id=80598 3/3/2008



ATTACHMENT # 2

Section 36 .

A. The right of citizens of this state to hunt, fish and harvest
game animals is subject only to reasonable rules, regulations
and restrictions prescribed by the legislature .

B . Consistent with the public trust to conserve birds, game
animals, fish and wildlife, traditional methods shall be
preserved to take non-threatened species, traditionally
pursued .

C . Public hunting, fishing and harvest are preferred means of
managing and controlling non-threatened wildlife .

D . Nothing in this section shall be construed to invalidate any
statutes, rules, or regulations, which are in effect on the date
of enactment of this section . This section does not create a
right to trespass .



ATTACHMENT # 3

Section 36

A. The right of citizens of this state to hunt, fish and harvest game animals is subject
only to reasonable statutesby the legislattiire and adlninistrative_n,~Latton-;rules . and
f estr '~ preseribed kay-the-le-gi:sl-at-urc-.

P- - Cvnsiste~r~ `wicir~l~ ptttiiit trl~ t tf3 C@n~~C~ triltt s b fflue a-1s; -1=h--and-wildlife-,
trad-ition"e-thllR.r~ l-be-preservcd io-ta:l-e--non-thrc.~zrtcned spe~-:,, tc-adi-tionally
purs tile-d :

BC. The publictrust in fish and wil dlife is hereby established. Consistent with the
publictrust - to conserve fish and wildlife, Ilublic hunting, fishing and harvest are
preferred means of managing and controlling fish and iw-yn-thre~temed-wildlife .

CD . Net-hing-in Tthis section shall not be construed to invalidate any statutes ; or

administrative rules erregulations, which are in effect on the date of enactment of this

section . Statutes and administrative rules ex~on the date of enactment, and statutes

and administrative rules enacted or ap roved after the dateofenactment that in any

manner burden the riht of the citizens to hunt, f sh and harvest ~ame animals are entitled

to deference and shall not be subj ect toa strict scrutiny standard ofreview. This section
does not create a right to trespass .



ATTACHMENT # 4

Section 3 6

A. The right of citizens of this state to hunt, fish and harvest game animals is subject
only to reasonable statute 5 [;i\1l(,f f;l) by- the legi5lature and administrative re-gulatioii~,
rules .-ai d-r+: st~i~#iens--prese-r+bed-b-y the legislature :

l~--Cer~ ,i~tc~tt-wi~h-thc~~IiE-zr=u°-~t~~~Jc-rve-l~irds~-gar~e-a,=~~~Ts; fish-af~d-wildli-fE;;
tl'r~d~t1(}Nittl~fzi'rcicc s 5hui cd-spe-ei(~- tra4itionally
Pursued-.

BC. L#~~-~uhl~ t► ust in #i~h anEl~ilfll~%i ~h~FC~stz~li-shcd: Consistent with the
public trust to conserve fish and wildli fe, TRADITIONALli%Il_=1'HOD 4 SI IAIL I>E
I'lZ l;~F ItV1-I~ TO I f~Kl '7t) ;U I lIT~;1 h 1UNI1)Sl?I ( IF ;~ I1~?ublic hunting, fishing
and harvestlN ( r are preferred means of managing and controlling :mlt lI 1IU Al4 N1(_)
fish and n<rn-t.hre-a:temA wildlife .

CD. Net#i-ng--in-Tthis section sha11 . not be construed to invalidate any statutes; or
adnrinistrative rules ,c.r-=regu1ations, which are in effect on the date of enactment of this
section . ~ a~ad at~itri3ti~t ative ~ul~s c~~i~~~ ~rra~t~rlc~ and stat~tt ew

~r~c~.acIn1i,, ~+ ...,+ ., , 31cs c~tf ~3 e~~~~€t~~ the date E?~cnac tr~~~r1t that in ar~v~~z~ ~. ~
i a +r r+r ~+ + r + r~ zcid liar'vest-g-al~e-aRix+als-atc-mtitlEd

to d~+ a Rr ~Yi + r, r,~to a s ' -stand.+rd-~ev~i~ct~. -- othiin <7~ it~Tc,re=rri,-`c'-cazn~ .IZ~an-ir~rczn,~ur, '~--
thisamendinent shall be constnied to naodif~_ariv nrovisions of conlin on la,,v trr statutcs
r e lating to tres ass. emir~ent doinain, or ar cther prop ei tY rights .
=l=hts ue ~ti~r~ dc~e>~ rks~t er+ att a~-~~ht t~> tt~~~~ ~

l?nd
Itdc7es ngt_nlalcc, sc,ns€ to1nc,Itkde the provas7on St~1tingthat tl :rc; p~d~lic tru5t is 1~~,r~~{s
c5t~rbla5l~ed l~ ec,trrt4e this was c~c~ne 1c~n~~~~~ct. It isrcco~a~r~d tzndc.t^corntton law .

It is already rec oAnizect _at common iaw . 8eqav _v . Srawtelle 53 Ariz . 304, 306 , 88 P .2d 999
0939) _ew I~ressed the public trust doctrine as follows : iUnder the co rrrrnon Iaw, thetitle to~me
animals and fishwas heldto be in...the state for theuseand benefit of its citizens , and the kiliing o r
takingarrti use of such game w~s subiect-,to_~overnnlenta( ccntrol and reo ulatiorz t~ the interest f
the comrnan good . "

I he standard of r etriew Ian uaoe is_sim,pfy_too unsi~htl~ to be„~ ccepted as ..a consiitutionai
p rovision . Canstitutions dwerve more reverenceThe °reasonableness :standardis c1eaF
enough.and is a standwrd appro riate for constiutiona! language, ... It' aything...bgt strict
scrutiny_ .._ This alonq with the D_qW p_rovisian that ex licitly_-pratects gxisting`lgws arjci rg{es r~aku s
it emin~ntiv clear to anv courtthatc~eference is to beoiVento fiheroan~ strict scrutinydoes,rjot
aly . The courts in Rrizona have awell~establishedtrcl<recordof sidin-gwith .gpyenin~ent in

ge will ensure that thiscontinues .thESe cases and all of hislanqjj a

hiere ar e two `_deference" cases that can be oo i n ted to .



we note that the 2005 ordirance, as a islative decisicr7L is ent.itled to dofererice.` Robsoi
Ranch C2ua il Greek. LLC v . Pirna Countv, ? 1 aAriz . 545. 551, 1 61 F'.3d 588

an adrninistrative qgeLq~: interpretatiortof statutes and ifs awm reculatioi eE~l titled to. ._ .
60, 828 f' .2ddeference. Capitol Castings , Inc_v. Arizo na Dep't. of EconLomic Sec- .171Ariz . 57 ,

781 , 784_(A 1~.~~._992~ nc.v_Arizo~~a Health Care Cost.182 Ariz .." Carondelet Health Seruices, l ,~ .
221, 225 . ._895 f'.2d 133 ~Ar iz .Agp, kiv_ 1,1994.1 .


